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STATE OF NEW YORK-BOARD OF PAROLE 
ADMINISTRATIVE APPEAL DECISION NOTICE 
Name: Kirk, Dwayne Facility: Woodbourne CF 
NYS Appeal Control No.: 09-085.-18 R 
DIN: 13-B-0365 
Appearances: James P. Godemann, Esq. 
250 Boehlert Center 
321 Main Street 
Utica, New York 13501 
Decision appealed: August 24, 2018 revocation of release and imposition of a time assessment of 13 
months. 
Final Revocation July 30, 2018 
Hearing Date: 
Papers considered: Appellant's Briefreceived February 13, 2019 
Appeals Unit Statement of the Appeals Unit's Findings and Recommendation 
Review: 
Records relied upon: Notice of Violation, Violation of Release Report, Final Hearing Transcript, Parole 
Revocation Decision Notice 
The 1"1ersigned determine that the decision appealed is hereby: 
-~firmed _Reversed, remanded for de novo hearing _ Reversed, violation vacated 
_Vacated for de novo review of time assessment only Modified to-----
~firmed _Reversed, remanded for de novo hearing _Reversed, violation vacated 
-_acat~d for de novo review of time assessment only Modified to -----
_Reversed, remanded for de novo hearing _Reversed, violation vacated 
Commissioner _Vacated for de· novo review of time assessment only Modified to ____ _ 
If the Final Determination is at variance with Findings and Recommendation of Appeals Unit, written 
reasons for the Parole Board's ~etermination must be annexed hereto. 
This Final Dete~nation, the rel~ted Statement of the Appeals Unit's Finding~ and the separ~e fi 
the Parole Board, if any, were mailed to the Inmate and the Inmate's Counsel, if any, on-++l.,,.o~~.,__,._."----..=.i~ 
Distribution: Appeals Unit- Appellant - Appellant's Counsel - Inst. Parole File - Central File 
P-2002(8) (11/2018) 
STATE OF NEW YORK – BOARD OF PAROLE 
APPEALS UNIT FINDINGS & RECOMMENDATION
Name: Kirk, Dwayne DIN: 13-B-0365
Facility: Woodbourne CF AC No.: 09-085-18 R
Findings: (Page 1 of 2)
Distribution: Appeals Unit – Appellant - Appellant’s Counsel - Inst. Parole File - Central File 
P-2002(B)  (11/2018) 
Appellant challenges the August 24, 2018 determination of the administrative law judge 
(“ALJ”), revoking release and imposing a 13-month time assessment. 
Appellant was convicted by guilty plea in Lewis County of Criminal Sexual Act 2nd with 
a determinate term of imprisonment of 3 ½ years with 5 years of post-release supervision.  
Appellant was also convicted by guilty plea in Oneida County of Sexual Abuse 1st with a 
determinate term of imprisonment of 6 years with 10 years of post-release supervision.   
 
 
Appellant was charged with six separate parole violation charges.  Five of the six charges 
were withdrawn based upon Appellant’s guilty plea.  While Appellant entered a plea of guilty to a 
curfew violation, the other charges involved his presence at a bar and his operation of a motor 
vehicle while under the influence of alcohol in violation of the conditions of his parole release. 
Appellant raises the following issue in his brief: (1) Appellant’s plea of guilty made at the 
final revocation hearing was not made knowingly, voluntarily and intelligently. 
 As a preliminary note, Appellant’s attorney at the final revocation hearing, and Appellant’s 
attorney in the administrative appeal, both are employed at the same public defender office.  
Therefore, any allegations raised by the attorney in the administrative appeal that the attorney at 
the final revocation hearing did not properly make timely objections on the record at the final 
revocation hearing on behalf of his client seem disingenuous.    
Appellant’s parole was revoked at the final revocation hearing upon his unconditional plea of 
guilty.  Appellant was represented by counsel at the final hearing, and the Administrative Law Judge 
explained the substance of the plea agreement.  The guilty plea was entered into knowingly, 
intelligently and voluntarily, and is therefore valid.  Matter of Steele v. New York State Div. of Parole, 
123 A.D.3d 1170, 998 N.Y.S.2d 244 (3d Dept. 2014); Matter of James v. Chairman of N.Y. State Bd. 
of Parole, 106 A.D.3d 1300, 965 N.Y.S.2d 235 (3d Dept. 2013); Matter of Ramos v. New York State 
Div. of Parole, 300 A.D.2d 852, 853, 752 N.Y.S.2d 159 (3d Dept. 2002).  Consequently, his guilty 
plea forecloses this challenge.  See Matter of Steele, 123 A.D.3d 1170, 998 N.Y.S.2d 244; Matter 
of Gonzalez v. Artus, 107 A.D.3d 1568, 1569, 966 N.Y.S.2d 710, 711 (4th Dept. 2013). 
In addition, Appellant did not preserve any of the issues he now raises in his brief, and they 
have therefore been waived. See 9 N.Y.C.R.R. §8006.3(b); Matter of Worrell v. Stanford, 153 
A.D.3d 1510, 59 N.Y.S.3d 922 (3d Dept. 2017); Matter of Bowes v. Dennison, 20 A.D.3d 845, 
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800 N.Y.S.2d 459 (3d Dept. 2005); Matter of Currie v. New York State Board of Parole, 298 
A.D.2d 805, 748 N.Y.S.2d 712 (3d Dept. 2002). 
Recommendation:  Affirm. 
